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In the name of Allah, the most gracious, the most merciful

All praise to Allah, and Salutations and Peace upon Allah’s 

messenger
Then, (remove)

The General Secretariat for Endowments is keen to propagate the consciousness of the importance of waqf and its civilized role. And look at the shariaa culture in connection with the fiqh’s laws of waqf as a basis of this consciousness. Hence this booklet is to participate in the introduction of this topic to the public.

This booklet contains the major waqf’s issues and the necessity if its rules in such away to not be ignored by the donor or the beneficiary or the supervisor of the waqf. I did follow in this booklet an easy, clear and suitable way to the reality and the known custom.

We advice the reader to complete his own shariaa culture and formation regarding waqf by consulting fiqh references and asking scholars about his problems or what he is interested in to extend his knowledge in this field.

We ask the almighty Allah the help and the success.

General Secretariat for Endowments
Jumadas Thaniyah 1415

November 1994
1-Definition
In Arabic, waqf means detention or holding and keeping.

In Fiqh, it refers to keeping the value of an item in the possession of the person/juristic person who is in charge of the waqf while judiciously utilizing any return of profits towards the favour of its beneficiaries. .
2- Legal side of waqf

Most of the scholars said that it is recommendable or desirable to make a waqf.
Their evidence is from the Quran and the prophet’s behaviour, which recommends charity, and, as we know, the waqf is a charity. 
As an example, in the verse “لن تنالو البر حتى تنفقوا مما تحبون”( آل عمران 92)

Arabic of the verse is written wrongly
And what is narrated from the prophet who said, “ When the son of Adam dies, his deeds stop except from three:

· Continuous charity

· Knowledge that people benefit from 

· Pious child praise for him”

And here the waqf is a kind of continuous charity.

Also scholars had evidence from special evidences regarding waqf from what was narrated from the son of Omar (Allah please them), he said “That Omar had a land from a war and he went to the prophet (peace be upon him) and told him: I did have a land and what can I do with it, the prophet told him, you can hold it as it is but give it as charity, here Hazrat Omar gave it as a charity under a condition that it cannot be sold and not be given as gifts or been inherited. It is a charity for the poor and the relatives and slaves and travelers and guests and the fighters in the path of Allah (Mujahid). And also who is in charge of it, it is permissible to him to get benefit from it with reasonable use.”
This narration is in fact a basic prove on the legitimacy of the waqf and its rules.

3- Pillars of waqf and its conditions

The waqf has four pillars:

1. Form 

2. Donor 

3. Beneficiary 

4. Donated 

1 The form

Or the expression that guides onto the need of waqf. This is split into two groups: 

First group is the clear and direct expression. 

Second group is the indirect expression or metonymy.

The first group is like the donor says clearly that I do make over (waqf) or I kept or I dedicated to charitable purposes. But the indirect expression is what is carrying the meaning of waqf or something else and as example of that the charity, like someone says I do consider the money to the poor or to whomever in the path of Allah, or something similar.

And the waqf cannot be convening with the indirect expression unless if the donor joins it with something as prove showing that he wants it to be waqf.

Most of scholar went to the fact that the waqf besides to be done and convened by expression it can be convened by action and work, like someone who builds a mosque and call allows people to perform Salah in it, or reserve a graveyard for people to bury their dead people in. Hence the mosque and the graveyard will be a waqf with the evidence that shows of the need of the waqf by the donor.

As a condition in the form of waqf it must be the certainty and the compulsion. The waqf cannot be concluded by promises. It is a condition to have the achievement. And it cannot be held on certain condition, like to hold the waqf on the coming of a person. 

Also it is necessary to have the corroboration and confirmation in the form. So it is not right to set a time limit to the waqf with certain period. And this is what most of scholars said except Maaliki Madhab (Maaliki school of thought) who allowed the limitation of period.

2. The Donor

He must be able to donate and must be in full possession of his mental faculties (sane in mind). He must be mature and not placed under guardianship. He must be free to choose not compelled and not forced to do it.

3. Beneficiary

It is the concerning people. It must be righteousness not disobedience. It must be continual, that means it must not be specified and dedicated only on poor and miserable (miskin). Some scholars allowed the waqf to be on discontinued and specific.

It is a condition that there is not revenue from the waqf to the donor. Some scholars permitted that.

Most of scholars said that the waqf’s return covers only who has the right to benefit and to own, so the waqf ‘s return cannot cover the child in the womb of his mother.

4- Donated

It must be money valuable, known and fixed belonging to the donor. It must be with a continual benefit and not from the consumptions. It is permitted to the waqf to be as movable money or movable properties or public properties and real estate. 

4- Waqf of non-Muslim and apostate

It is permissible to have waqf of non-Muslim if he obeys and respects the conditions of waqf previously mentioned at the section of the pillars of waqf, especially if he is able to donate and it must not be used for evil purposes as mentioned in our Islamic constitution “shariaa”.

There is difference in the opinions of scholars if it is permissible to accept a waqf from the apostate. As we know the donation cannot be used as waqf unless it was belonging to the donor, this is an important condition. The difference between the scholars is that the apostate must be deprived from his wealth or not after giving up Islam. Here comes the difference it is right to accept the waqf from an apostate or not related to the condition of ownership.

It seems that the most acceptable opinion is to not accept the waqf from the apostate his wealth is terminated at the time of his giving up of Islam and as we know the waqf is among the expenses that we cannot hold it on the return of the apostate to Islam because as we have seen that a condition of the waqf is the achievement.

5- obligation of work under the donor’s condition

If the donor put certain conditions in his waqf, which are not contradictive with the Islamic constitution “shear’s” or the interest of the waqf or the beneficiaries, at that time it is obligation to follow his conditions.

Scholars consider the condition of the donor as a clear text from the Islamic constitution, which is and obligation to follow it.

As example of conditions, which are contradictive with the shariaa, is that the donor put the condition of celibacy to who merit the donation. And as example of contradiction with the interest of the waqf, like he insists that the waqf mustn’t be rent out only with certain amount, while that amount is not enough to furniture the waqf itself. In such situation or similar it is not allowed to work with the donor’s conditions.

Scholars have stated that if the waqf is joined to a wrong condition, at that time the condition is unacceptable and the waqf stays right.

6- the ten conditions

Certain conditions that allow the donor to give himself the right to change the way of distributing his donation and change or replace it. These conditions are:

1-The increase or the decrease

The donor has the right to increase and add up the share or the part of a beneficiary among beneficiaries from the waqf or decrease or reduce it.

2- bringing in and removal
The donor has the right to bring in who wasn’t beneficiary and remove one of the beneficiaries from the waqf.

3-the grant and the deprive
The grant is to select and specify certain beneficiaries with the donation for a specific period or permanently. The deprive, is to forbidden the returns of the waqf for some beneficiaries for a specific period or permanently.
4- modification and change
The modification is the right of the donor to change to conditions that he had conditioned in his waqf.

The change is his right to change to way of how they get benefit from his donation. Like for example he has a house used to be for living and he wanted it to be rented out.

5- the substitution and the replacement
The substitution is to sell the waqf itself and get the money of its equivalent or any other estate.

But the replacement is to buy other estate and becoming a waqf replacing the previous one, which was sold and with its money bought the new one.

7- justification of the contradiction of the donor’s condition

It is permissible to contradict the donor’s condition in the following cases:

1- If the work with the donor ‘s condition becoming not in the favor of the waqf, like none will be interested to the waqf unless the donor’s condition must fall down and changed.

2- If the work with the donor’s condition won’t be in the favor of the beneficiaries like the celibacy condition.

3- If the work with the donor’s condition will give him a personal benefit. Like he suggests the leadership in Slah (Imaamah) to a person and the later is not qualified for that.

4- If there is a better benefit, like the donor insists that the land must be used for agriculture purposes and there is better benefit if it is used for constructions purpose. Here it is advisable to work with where the best benefit is. Because it obviously that the donor does not mean damaging his waqf or stopping the rewards benefiting from that waqf. This is why is possible to change the donor’s condition.

8-The canceling of the waqf

Public scholars did not allow the canceling of the waqf. Because the basic idea of the waqf is that must be permanent for the beneficiaries whenever was donated by the donors and when it was completed its conditions. So the right of disposal on the waqf itself of the donor or the beneficiary or the supervisor will be ended and they will have only the right of benefit.

Imam Abou Hanifah allowed that canceling only in two conditions, where the judge does not allow that or the waqf was as a will (wasiyah) from the donor, like he says my land will be waqf to the poor if I die. But Abou Hanifah makes exception regarding mosques.

9- condition of acceptance to the merit of the waqf.

Public scholars said that you couldn’t choose a beneficiary of the waqf unless the later must accept it and here the waqf is worthiness. If the beneficiary was not specified, at that time there is not condition of acceptance.

Public scholars consider the acceptance as a condition to the rightness and the worthiness of the waqf. But Maaliki scholars consider it as a condition to the worthiness of the waqf only.

In case the chosen person refuses the waqf and returns it. At that time his share will move to who follows him in the merit and the need of the waqf. In case none of them exist it will be transferred to the poor.

10-condition of the possession and seizing

Public scholars went to fact that the waqf is completed and imposed as a duty by words (talk, just saying that) without a need that the beneficiaries seized the fruits or the specified donation.

The Maaliki scholars put a condition to complete the waqf and to be imposed as duty to be possessed with the fact that to supervisor must posses the donation itself.

So the waqf wont be legitimate if the beneficiary did not seize it or preventive happened like the death of the donor.

11-if the donor did not appoint the competent authority

If the waqf was on treasures and the donor did not designate a competent authority from which is recognized as charitable and righteous, or even he appointed it but it does not exist or there is not need left to it. Or the returns of the waqf is increased above what the need, at that time, the returns will be spent with the permission of the comity to who is in need from the children of the donor and his parents with the capacity of their need, then to his needy relatives and then to a competent righteousness authority if it exists. 

In the case where the competent authority was not existed before then existed later on, it will have a share from the returns from the time of its existence.

It is assumed that the waqfs, which are specified to a competent authority, is in fact a one unit and category. Like a waqf, which is specified for a mosque is in fact used for all mosques and a waqf for a school is covering also all mosques.

12-death of one of the beneficiaries or dispossession him from his merit.

-If the a beneficiary died or disposed and the waqf was scheduled and no one was found to succeed him in the merit, at that time his share will return to all who are sharing with him that waqf under the same condition, this is what public scholars agreed about it.

Let take example of a person who donated something to his two sons and to their children after them. And then one of the two brothers passed away and he does not have children. At that time his share goes to his brother because he shares with him the portion under the same condition put by his father.

 -If the waqf was organized related to classes and one of the beneficiaries passed away. So his share goes to his branch, if it does not exists it goes to who is with him among those who share with him the portion.

13- condition of salaries in the waqf

-If the donor consider his waqf to certain beneficiaries and stipulate salaries to others at that time the revenue will be split between all of them, as shares between the beneficiaries and a relative percentage of salaries to the revenue for the others, only in case when the revenue coincides with the time of waqf. In case of non- coincidence the beneficiaries must share all the revenue and the others get only the equivalent to their salaries.

-And if the donor stipulates shares (shareholders) to some of the beneficiaries and salaries to the others, at that time the salaries will be taken from the rest of the revenue of the waqf after taking the shares. 

If the rest was not enough for the salaries at that time it will be split between them by relative percentage. In the case where the revenue in bigger than the shares and the salaries, here the revenue will be split between the beneficiaries of the both categories with the percentage of their merits.

14-appointment of the donor to the supervisor

If the donor stipulate the supervision of his waqf to himself or to someone else or to many others with certain organization among them like he specifies someone to be in charge of the waqf and in case he dies it will be to someone else and so forth. If the donor makes certain conditions it is acceptable to be used in the work of the waqf. This is happened with Hazrat Omar (May Allah please with him) when he was in charge of his waqf then he transferred it to his wife Hafsa until she die and then after her to elite of her family (mature).

If the donor did not stipulate a supervisor it will be one by the judge because he is the highest authority.

15-Condition regarding the selection of the supervisor

It is necessary to who will be in charge of the supervision of the waqf to have certain conditions as follow:

1- Islam: because the supervision is a sovereignty, and no sovereignty to a disbeliever on a Muslim.

2- Mental ability: it cannot be right to leave sovereignty to an insane.

3- The maturity: the supervision cannot be given to a minor.

4- The justice: the supervisor must be respectful to his religion and avoid great sins and prevent venial sins. He must be trustful and kind in his behavior. It should not be given to a sinful and untruthful.

5-  Capability: he must be able to conduct what he is in charge.

16-duties of the supervisor

The supervisor must do whatsoever to protect the waqf and look after its interests as following:

1- Structure the waqf: he must do the entire repair and maintain work to save the waqf itself from ruination and destruction.

2- Implementation of the donor’s conditions, so it is not allowed to contradict his conditions or neglect them and he must commit to these conditions only in certain cases previously mentioned.

3- Defending the rights of the waqf in the juridical disputes and must look after theses rights to not be lost.

4- Pay back of the waqf’s debts: The debts are related and linked to the revenues of waqf and not of the waqf itself. It is a priority to pay back the debts before spending it on the beneficiaries, because the delay in the payment of debts will put the waqf under a guardianship on his returns.

5- Fulfill the rights of the beneficiaries in the waqf and never delay them unless there is a necessity to do that like maintain of the waqf or paying back a promised debt.

17-what is forbidden to the supervisor to do:

Certain behaviors are forbidden to the supervisor in view of the damage that can cause to the benefits of the waqf:

1-he must not have the behavior of a courtesy, like he rents the waqf to himself or to his children and this is will cause him a suspicion.

2-he must put debts on the waqf with the intention of paying it back from its returns, only in one condition, which is the necessity. He must avoid such debt because it will cause the guardianship of the waqf to the debtors.

3-pawning the waqf because this will cause the lost of the waqf itself.

4-lending the waqf except to the beneficiaries.

5- living in the property of waqf without paying out the rent.

18-the added waqf after death

When the donor says for example I am putting this house as waqf after my death, at that time the house will be a waqf. It is a correct waqf and it is regarded as a will.

At that time the waqf must be in the boundary of the third of all the will. The donor has the right to cancel that. But in case it happened it is not allowed to the inheritors to get benefit from it. At here it has the same rule and regarded as waqf, which mean it is not permissible to be sold or to be given as hand out (gift) or to be inherited.

19- salary of the supervisor

The supervisor deserves to have as salary whatever is given and conditioned to him by the donor; even it was more to his peers (standard salary). If the donor did not conditioned and specify his salary, at that time the judge will give and decide for him a salary similar to what is given to others. In case of the donor giving the supervisor a salary lesser than his peers, at that time the supervisor has the right to take his case to the judge to give him the similar salary to his peers.

20- acknowledgment of the supervisor to handle the supervision to someone else

If the supervisor dismisses himself by dropping down his right in the supervision to someone else at that time he cannot drop his right and he must ask the judge to replace him with someone who can take over his position. But if the donor has conditioned the supervision to someone and gave him the right to find out and chose who replace him at that time the supervisor can do that, but this will not deprive him from his right of supervision and the person who replaced him is in fact only an agent and a deputy to him.

21-dismissal of the supervisor

The supervisor will be discharged if he had a clear moral depravity. Also the supervisor can be discharged if he lost his qualification. At that time the judge take away from him the waqf even the donor had already conditioned that to him. 

And the judge will take over the supervision and he has the right to appoint any supervisor. In such case where the supervisor lost his qualification, the supervision does not pass automatically to his successor, because such condition is related to the disappearance of the normal supervisor and in this case the supervisor still exists. If the qualification was returned to the normal supervisor, at that time he can go back to his work of supervision. And this only if the donor has appointed him as the first supervisor if not he won’t be able go back to his job.

22- dispossession of the beneficiary if he kills the donor

Who kills the donor loses his merit in the waqf. Or who kills the inheritors to avoid the inheritance at that time he is deprived from the merit of the waqf. And if this happened the children of the killed do not lose their right to get benefit of the waqf.

And this is based on the fiqh’s rule, which says that if someone wants to get something before its time he will be deprived of it. Like if the inheritor kills his testator to get the inheritance before time he will be deprived from his inherited.

Some scholars said that the killing does not cause the deprivation of his merit from the waqf.

23-explanation of the donor speech

What is considered in the speech of the donor is the meaning of his speech not the purposes and goals of his speech because it is not clear and not possible to be aware of it, unless there is evidence on that. At that time it can be relied on it. 

In case the donor summed up his condition, here the customs will be followed as it is used in his time, because it is the same as the condition and then whatsoever closer to the goals of the donors.

24- the end of the waqf

· The waqf will be terminated at the end of its period if it was temporary, for who say that the waqf can be limited by time.

At the case where the beneficiary disappear and not existing, the waqf goes back to the donor if he is still alive. If not it will go to his inheritors. If he does not have inheritors or not existing or disappearing then it will be used as charitable waqf.

-The waqf can be terminated if it was all destroyed or part of it and was not be able to replace it or rebuild it and get benefit from it in such a way we guaranty a considerable part to the beneficiaries.

-The waqf can be terminated even it was fruitful and more profitable, but the great number of beneficiaries let their shares very small. And it was not possible to replace it with another that can cover reasonable returns for them.

- At that time, the waqf goes back to the donor if he is still alive, if not to his inheritors if they do not exist it will be a charitable waqf.

